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[Summary of Facts]
This case involves claims by XX (Plaintiffs) against Credit Cooperative Y (Defendant), which collapsed on 16 December 2000. XX had made additional contributions to Credit Cooperative Y, and sought relief including damages in the amount of their additional contributions that were not returned to them due to the failure. In their lawsuits, XX, who were members of Credit Cooperative Y, asserted that Y Credit Cooperative had been, in substance, continuously insolvent since 18 May 1996, and even if this was not the case, Credit Cooperative Y’s former management, despite having made massive loans to related companies with no prospect of recovery, had induced XX to make additional contributions by providing false information to the effect that it was in sound financial condition.    

[Summary of Decision]

Claims partially upheld, partially denied (intermediate appeal filed) 

I. “Not only had Y been unable to resolve its substantive insolvency at the beginning of 1998, there were no prospects that it would be able to do so in the future. Accordingly, it was highly probable that it would eventually collapse, and the naïve assumption that it could resolve its substantive insolvency by soliciting additional contributions of ¥15,000,000,000 (which increased its capital adequacy ratio by about 1.6 percentage points) , must be said to have been based on negligent misunderstanding of facts and unreasonable judgment on the part of the chairman of the board of directors and the directors of the credit cooperative (which is strongly encouraged to maintain financial soundness, due not only to the need to protect the numerous depositors from the general public but because if by chance a credit cooperative collapses, the failure has a large impact on the local community, as can be seen from the fact that the Small and Medium-Sized Enterprise Cooperatives Act applies numerous provisions of the Banking Act mutatis mutandis to credit cooperatives, upholding strong supervisory authority in the supervising government agency, including making it possible to go as far as taking measures like the case-and-desist order of operations). 

According to the above, after receiving the feedback from the 1996 inspection on 25 June 1996, Y was in concrete danger of eventually being designated as having collapsed by the supervising government agency, and Y’s directors, given their responsibility to manage Y’s total assets, should have had ample understanding that there was such a concrete danger.  

Accordingly, from this day forward, when soliciting contributions to Y, the directors had a duty to explain the above danger to solicitees. Where the directors have failed to prohibit the employees actually engaged in this solicitation from soliciting without notifying contributors that Y was in danger of collapse, and as a result the employees solicited contributions without notifying solicitees that Y was in danger of collapse, and induced solicitees to make contributions, this constitutes a tort under Article 709 of the Civil Code (violation of the duty to explain) and Y is liable under Article 44 of the Civil Code to compensate an amount equivalent to the losscontributions suffered by each of the above-stated X as a result.”

II. “According to the Small and Medium-Sized Enterprise Cooperatives Act, the members of a credit cooperative consist of persons prescribed in the articles of incorporation, which are small-scale business ngaged in commercial activities within the district of the cooperative, persons who have an address or reside within the district of the cooperative, or persons who are employed within the district of the cooperative (Article 8(4)). Due to circumstances including those of its origin, the members of Y are expected to be mainly Koreans living in the Kansai area who have permanent residence in Japan; the cooperative was operated in accordance with the three basic principles of co-existence and co-prosperity, mutual assistance, and mutual friendship, and it difficult to say that it was on firm financial footing. Moreover, XX contributed as cooperative members with knowledge of these operating principles, and even if the contributions concerned were the result of a tort (violation of the duty to explain) by the chairman of the board of directors of Y, these were contributions originally made without any guarantee of return of equity, and these additional contributions were made under societal conditions in which the failure of financial institutions was common after the collapse of the bubble economy, and the establishment of agencies to deal with bad debts. Considering various circumstances such as these, it is reasonable to deduct 50% of the amount of the losses stated above.
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